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RESERVE NEWS 


MCRE than 150 lawyers living within the Po- 

tomac River Naval Command gave up their 
plans for attending the monthly meeting of the 
District Bar Association on 13 April and attended 
instead, the first meeting of the Volunteer Reserve 
Law Component in Washington. The meeting 
was held at the Naval Gun Factory in the Naval 
Reserve Training Center and the plan outlined in 
the May issue of the JAG JOURNAL was greeted 
with enthusiasm. 

Capt. David W. Hardin, USN, Legal Officer, 
Potomac River Naval Command, represented the 
Commandant and introduced Lt. Comdr. Harold 
D. Golds, USNR, as liaison officer between the law 
units and the District Legal Office. Capt. Lionel 
L. Rowe, USN, Planning and Organization Coun- 
sel for the Judge Advocate General and the guid- 
ing hand behind the Volunteer Reserve program, 
discussed the Navy’s needs and plans in much 
detail. The Editor of the JAG JOURNAL was 
on hand to explain the relationship of the JAG 
JOURNAL to the Volunteer Reserve, and Comdr. 
J. R. Verbrycke, USN; attached to Legislative 
Counsel, Office of the Judge Advocate General, 
discussed legislation affecting the Naval Reserve 
pending before Congress. 

Following the formal discussions of the pro- 
gram, the meeting was thrown open to questions by 
the officers attending and plans were laid for an 
early meeting at which the organization of the first 
Units would be completed. 





Who is the first one to hear about trouble? Who 
is first asked for help and advice when a man runs 
afoul of the law? The chaplain, of course, whose 
heart may bleed but whose advice on too many 
occasions is limited by his knowledge to religious 
advice and consolation. 

In order that Reserve chaplains may be pre- 
pared to offer legal advice which is accurate to 
some extent, and to enable them to be of the great- 
est assistance to Navy men in trouble, approxi- 
mately 40 Reserve chaplains on inactive duty will 
join with the lawyers of the Naval Reserve in 
attending the law seminar at the Naval Gun Fac- 
tory during 2 weeks beginning 7 June. 

A quota has been established by the Chief of 
the Chaplain Corps for each of the naval districts 
east of the Mississippi River. 
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Capt. E. E. Woods, USN 


THE NEW JAG 


After two and one-half years as Judge Advocate Gen- 
eral, Rear Admiral Colclough rejoins the “Silent Service” 
when detached this month. He will assume command of 
the Submarine Force, U. S. Pacific Fleet. Rear Admiral 
G. L. Russell, at present the Assistant Judge Advocate 
General, will relieve him, and Capt. E. E. Woods will 
become Assistant Judge Advocate General. 

Admiral Colclough’s tour of duty as Judge Advocate 
General has been most active. Almost his first problem 
was the preparation of a postwar plan to cover the law 
organization of the Navy and its contemplated contribu- 
tion in the rendering of legal services. During the post- 
war planning period there was a very large personnel 
turn-over due to demobilization. After demobilization had 
been accomplished there emerged the present legal organi- 
zation of the Navy composed of law specialists. All this 
required the most careful exercise of judgment, in both the 
planning and executory stages. Coincident with demobili- 
zation there was a large volume of legislation incident to 
the transition from wartime to peacetime conditions, re- 
quiring extensive interpretation. The National Security 
Act of 1947 in itself was, of course, a major item of legis- 
lation, far reaching in its effects. During the same period 
the Office of the Judge Advocate General resumed its 
prewar status as an independent office of the Navy 
Department, after having been a part of the Executive 
Office of the Secretary during. the war years. The decision 
to publish the JAG JOURNAL, to be dedicated to legal 


“forehandedness”’, was made by Admiral Colclough and is 
typical of the progressive spirit for which he is so well 
known. While space does not permit the printing of all 
items that belong on the plus side of the ledger under 
Admiral Colclough’s regime, it is safe to say that the Office 
of the Judge Advocate General, and the law specialists 
organization generally, have profited immeasurably under 
his leadership, and that he enjoys the confidence of juniors 
and seniors alike. 

The new Judge Advocate General, a resident of Vermont, 
also a submariner, holds a degree in law from George 
Washington University. He has been Assistant Judge 
Advocate General since November 1945, and will assume 
his new duties with first hand knowledge of Navy De- 
partment policy. His war service included duty as Com- 
mander Submarine Squadron Ten and duty on the staffs 
of the Commander in Chief, U. S. Atlantic and United 
States Fleets. As a matter of interest, it will be the fifth 
time in their naval careers that Admiral Russell has 
relieved Admiral Colclough. 

Captain Woods, also from Vermont and a submariner, 
steps up to his new position from the Administrative Law 
Division of which he has been Chief. He was awarded a 
degree in law by George Washington University in 1937, 
and is a member of the District of Columbia Bar. His 
naval career includes duty in all types of combat ships and 
commands of submarines, destroyers and an Amphibious 
Force flagship. 
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MARTIAL LAW AND HABEAS CORPUS 


By CAPT. M. L. Whitford, USNR, Staff Legal Officer, AtiResFit 


ITHIN the sphere of their jurisdiction, the 

judgments and sentences of courts martial are 
as final and conclusive as those of civil tribunals of 
last resort. They may be reviewed on habeas 
corpus, but only as to the jurisdiction of the court 
martial and the validity of its sentence, Mullan v. 
U.S., 212 U. S. 516. 

By the Constitution of the United States, as 
well as by the constitutions of nearly all the States, 
it is provided that the privilege of the writ of 
habeas corpus shall not be suspended, unless when, 
in cases of rebellion or invasion the public safety 
may require it. 

This writ (habeas corpus), says Mr. Justice 
Story, “is justly esteemed the great bulwark of 
personal liberty, since it is the appropriate remedy 
to ascertain whether any person is rightfully in 
confinement or not, and the cause of his confine- 
ment, and if no sufficient ground of detention ap- 
pears, the party is entitled to his immediate dis- 
charge.” 

In England, the benefit of it was often eluded 
prior to the reign of Charles II, and especially 
during the reign of Charles I. These pitiful eva- 
sions gave rise to the famous Habeas Corpus Act 
of 31 Car. I, c. 10, which has been frequently con- 
sidered as another Magna Charta in that kingdom, 
and has reduced the general method of proceedings 
on these writs to the true standard of law and 
liberty. 

That statute has been incorporated, in substance, 
into the jurisprudence of every State in the Union, 
and the right to it has been secured in most, if 
not all, of the State constitutions by a provision 
similar to that existing in the Constitution of the 
United States. The privilege of the writ is not 
usually suspended except when martial law has 
been declared in a particular place or district. 
The effect of its suspension is to make it possible 
for military commanders or other officers to cause 
the arrest and detention of obnoxious or suspected 
persons without any regular process of law, and 
to deprive those persons of the right to an imme- 
diate hearing and to be discharged if the cause 
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of their arrest is found to be unwarranted by law. 

It seems to be now settled, though not without 
disputes which are of considerable historical inter- 
est, that the power to suspend the writ, under the 
Federal Constitution, in the case of rebellion or 
invasion is confided to Congress alone; that it 
is the right and duty of that body to judge when 
the exigency has arisen to justify this step; and 
that it does not belong to the executive branch 
of the Government either to judge or to take the 
responsibility of suspending the writ of habeas 
corpus, unless under an authorization from Con- 
gress. (Ew parte Milligan, 4 Wall. 115.) 

In Duncan v. Kahanamoku and White v. Steer, 
90 L Ed. Adv. Ops. 469; 66 Sup. Ct. Rep. 606, 
argued December 7, 1945, decided February 25, 
1946, the Chief Justice of the Supreme Court of 
the United States in his opinion stated: “martial 
law is the exercise of the power which resides in 
the executive branch of the government to pre- 
serve order and to insure the public safety in time 
of emergency when other branches of the govern- 
ment are unable to function, or their functioning 
would itself threaten the public safety.” The 
Chief Justice further stated that “while the Ex- 
ecutive has broad discretion as determining what 
is necessary to meet emergency, his action is sub- 
ject to judicial review.” In this same case Mr. 
Justice Murphy in a separate opinion cited Fa 
parte Milligan as authority for the rule that “the 
military lacks any constitutional power in war or 
in peace to substitute its tribunals for civil courts 
that are open and operating in the proper and 
unobstructed exercise of their jurisdiction.” 

The most widely known instance of the refusal 
of military authorities to respond to a writ of 
habeas corpus was President Lincoln’s action in 
failing to recognize the writ issued by Chief Jus- 
tice Taney, Ex parte Merryman, Fed. Cas. No. 
9487 (17 Fed. Cas. 144). 

The latest case of record is the sensational clash 
between Lt. Gen. Robert C. Richardson, Jr., and 
District Judge Delbert Metzger, in the Territory 
of Hawaii. In this case Judge Metzger fined Gen- 
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eral Richardson $5,000 for contempt, but later 
entertained a motion to vacate his order fining 
General Richardson for contempt of court and has 
reduced the fine to $100. This fine has not been 
paid. In this case it has not been denied that 
when martial law is declared the military authori- 
ties have a broad discretion as to the measures 
necessary for security, but they insist that it is a 
judicable question as to whether the discretion has 
been abused. 

It is contended that, except for the order of the 
military governor there was no impediment to the 
exercise of their ordinary jurisdiction by the 
Hawaiian courts and that they were entirely ade- 
quate to deal with crimes committed within their 
jurisdiction. They urge that there was no insur- 
rection or hostile occupation of the islands and 
that the civil authorities had not been deposed by 
an invader from without or rebellion from within; 
that there were no physical forces obstructing the 
operations of the courts. They emphasize that 
trial of civilians by a military commission does 


not meet the constitutional requirements of indict- 
ment and trial by jury. In case of rebellion or 
invasion, or imminent danger thereof, when the 
public safety requires it, suspension of the privi- 
lege of the writ of habeas corpus and to place the 
territory under martial law is justifiable. It is 
argued that this condition at the time did not exist, 
therefore the writ of habeas corpus could not be 
suspended. 

The only instance of retaliation by a military 
commander is furnished by the action of Gen. 
Andrew Jackson in arresting United States Dis- 
trict Judge Dominick Hall in New Orleans because 
of his issuance of the writ. Judge Hall fined Gen- 
eral Jackson $1,000 for contempt which the 
General paid. The fine, however, was refunded in 
1844 by act of congress. 

Courts martial, martial law, and the writ of 
habeas corpus intermingle with one another or as 
a result of lack of jurisdiction of the former the 
writ of habeas corpus intercedes, as the great 
constitutional guaranty of personal liberty. 


LIE DETECTOR TESTS AS EVIDENCE 


By Lt. W. C. Kiracofe, USN. 


AN’S endless search for truth is a story of 
evolution from superstition to science. 
Many of the tribes of primitive countries still use 
an ancient test of veracity. After.a witness has 
testified before a tribal court, a glowing coal is 
applied for the merest instant to his tongue. A 
burned tongue discredits the testimony and sub- 
jects the false witness to capital punishment, while 
an unburned tongue proves the truth of his state- 
ment. This makes use of the now common knowl- 
edge that fear affects the human body, a common 
symptom being dryness of the mouth. Thus, a liar 
would fear the test and be burned while the truth- 
ful witness, having no fear, would pass the ordeal 
unburned. A practice employed by African 
natives required the accused to fast for 12 hours, 
swallow a small amount of rice, then drink a large 
quantity of bark-colored water. If he failed to 
regurgitate all of the rice, he was considered guilty. 
The lie-detecting machine, a comparatively re- 
cent development, has been described as any device 
which records involuntary bodily responses asso- 


ciated with conscious lying. Such responses may 
include changes in breathing, blood pressure, pulse, 
and heart rates, and electrical phenomena of the 
skin. The usual type of lie-detecting equipment 
records two or more of these responses. For ex- 
ample, one commonly used machine employs the 
following attachments: a blood-pressure cuff 
attached to the bared upper arm; a pneumograph 
tube encircling the chest to aid in measuring rate 
and depth of breathing; and electrodes affixed to 
the back and palm of one hand and connected with 
equipment for registering electrical skin reactions. 

To appraise lie detectors tests as evidence, it is 
necessary to consider the principle on which the 
lie detector is based and the manner in which it is 
used. The involuntary responses recorded by the 
machine result from emotional disturbances. 
Obviously, the innocent as well as the guilty may 
be emotionally affected when questioned because of 
apprehension or fear at being suspected. Re- 
sponses to both fear and anger normally are re- 
flected in increased blood pressure and other 
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physical reactions, and the examination should be 
conducted by a trained operator giving full con- 
sideration to all possible factors. 

The following procedure in conducting an ex- 
amination of a suspect has been described by one 
writer experienced in administering the tests. The 
subject is first urged to tell his story. He is then 
asked to submit to the test. Most readily do so, 
The innocent have little to fear. The guilty fear 
that refusal will point to guilt. For the first few 
minutes no questions are asked. The resulting 
record indicates the “norm” and furnishes a basis 
for comparison. During this period, the innocent 
will tend to relax. The guilty, however, become 
more tense producing increased general blood 
pressure accompanied by rapid fluctuations. 

Next, several irrelevant questions are asked. 
An innocent person will rarely react markedly to 
these questions but will regard and answer them 
at their face value. The mentally alert, guilty 
individual will construe such questions as camou- 
flaged remarks concerning his crime. Irrelevant 
questions are followed with those pertaining di- 
rectly to the crime. Time is allowed between ques- 
tions to permit bodily responses to occur and 
return to equilibrium. Irrelevant questions are in- 


terposed with relevant thus directing the suspect’s 


attention away from the crime momentarily. 

As the interrogation progresses, the general 
blood pressure curve of the innocent drops. The 
guilty individual becomes more and more dis- 
turbed as the test proceeds, each lie causing an 
increase in both systolic and diastolic pressure. 
The breathing becomes more rapid and usually the 
subject will attempt to control his responses fol- 
lowing deception. A period of 10 to 15 minutes is 
generally sufficient to ascertain truth or deceit. 
If deceit is indicated, the subject is asked to take 
a second test, the examiner expressing concern 
over certain responses recorded the first time. For 
the second test, he is permitted to watch the fluctu- 
ations of the needle recording the physical reac- 
tion. Due to greater apprehension; the second 
examination will cause greater emotional disturb- 
ance than the first. Upon completion of the second 
test, or subsequent tests, 75 percent of the guilty 
suspects confess. 

Best results from the machine are obtained by 
an experienced operator in a quiet room where all 
extraneous factors are eliminated or controlled. 
Under the best conditions, results are not infalli- 
ble. The following types of persons may compli- 
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cate or render the examination inconclusive: (1) 
Innocent persons who remain unduly excited dur- 
ing the tests. This type can usually be detected 
by trained and experienced examiners. (2) Those 
who experience no emotional reaction in lying, such 
as the hardened criminal, the inebriated or the 
insane. (3) Extremely obese persons. A satis- 
factory recording of blood pressure, pulse and 
respiration cannot be obtained on this type of sub- 
ject. (4) Those who have been through a highly 
emotional experience, such as intensive questioning 
just prior to the examination. 

In spite of these shortcomings, a high degree of 
accuracy has been claimed for the machine. One 
worker in the field estimated 94.2 percent accuracy 
in 1921 and over 97 percent in 1935. Other esti- 
mates range from 85 to 99 percent accuracy. One 
writer in 1943 tabulated results of a scientific crime 
detection laboratory in a metropolitan center as 
follows: Of one group whose tests indicated de- 
ception, 85 percent were verified by confessions. 
Of the remaining 15 percent whose tests indicated 
deception, 14.95 percent could never be verified. 
Only 0.05 percent were later proved truthful. Of 
a second group whose records revealed no decep- 
tion, only 2 percent were indicated as guilty by 
subsequent investigation. Records on the third 
group were inconclusive and their status remained 
unchanged. The latter group comprised 20 per- 
cent of the total examined, the remainder being 
divided equally between those tests indicating de- 
ception and those indicating no deception. Simi- 
lar high records for accuracy have been reported 
by other agencies based on examinations of thou- 
sands of persons. 

While trial judges have in a few instances re- 
ceived the tests as evidence, their use has been con- 
fined for the most part to pretrial investigations 
where they have been employed effectively as a 
means of obtaining confessions and suggesting 
clues to other evidence. Appellate courts have 
consistently refused to sanction the tests as evi- 
dence. In 1923, the Court of Appeals of the Dis- 
trict of Columbia in Frye v. United States, 293 
Fed. 1013, held that the tests had not yet gained 
such psychological authorities as would justify 
the courts in admitting expert testimony based 
thereon. This opinion, still the Federal rule and 
therefore applicable in Navy courts martial, has 
been followed by State courts. State v. Bohner, 
210 Wis. 651; People v. Forte, 279 N. Y. 204; 
People v. Becker, 300 Mich. 562, In 1945, the 





Missouri Court in State v. Cole, 188 S. W. (2d) 43, 
held that the lower court committed no error in 
overruling a motion to permit the use of lie- 
detector tests. Earlier decisions to the effect that 
the tests had not gained sufficient recognition were 
cited, and it was further pointed out that conduct- 
ing the tests in the court room would distract the 
jury and impede the trial. 

If and when lie-detector tests become acceptable 
as evidence, certain problems will arise. Do such 
tests violate the individual’s privilege from self- 
incrimination? The usual practice is to use the 
machine only with the subject’s consent, which 
acts as a waiver of the privilege. Experience has 
shown that refusal to submit to the tests is rare. 
Aside from voluntariness, lie-detector examina- 
tions are closely analogous to other types of phys- 
ical examinations to which accused persons have 
been compelled to submit with judicial approval. 
For what purpose shall the test be admitted? It 
is generally agreed that they should be admitted 
solely for the purpose of determining credibility. 
In what manner shall they be admitted? In view 
of the cumbersome and time-consuming method 
of conducting the tests in the courtroom, it has 
been suggested that the examiner or operator of 
the machine appear in court as any other expert 
witness and testify as to the results and signifi- 
cance of tests conducted prior to the trial. 

In view of the most conservative estimate of 
accuracy now claimed for the lie detector, it would 
appear that this method of determining credibility 
is at least as reliable as the testimony of character 
witnesses and the practice of appraising the truth- 
fulness of a witness on the basis of his appearance 
and conduct on the stand. Many cases, civil as 
well as criminal, turn upon the question of which 
witness is telling the truth. The matter of credi- 
bility then becomes paramount, determining the 
main issues involved. Perhaps one reason appel- 
late courts have not looked with favor upon the 
tests lies in their fear that, once received, com- 
plete credence would be placed in them. Thus 
the significance of the oath would be ignored and 
juries, relying wholly upon the results of lie-de- 
tector tests, would be left the simple task of declar- 
ing the accused guilty or not guilty. Total reliance 
on evidence so closely interwoven with the human 
element, represented by the examiner as well as 
the suspect, would inevitably result in miscar- 
riages of justice. 


‘ure of security to such dependents. 


FAMILY 
ALLOWANCE 
BENEFITS 


By William J. Graham, 
Chief, Pay and Allowanees Section 


PON the outbreak of World War II it was 
apparent that the magnitude of the conflict 
would soon compel the induction into the Armed 
Services of many men with dependents. The 
Congress of the United States accordingly began 
to make plans for legislation offering some meas- 
As a result of 
this planning there was enacted the Servicemen’s 
Dependents Allowance Act of 1942, approved 23 
June 1942. This legislation provided for the pay- 
ment of family allowance to those persons who 
normally would be dependent upon our enlisted 
men in service. Such family allowance payments 
comprise a contribution by the Government and 
a deduction from the pay of the enlisted man. 
The 1942 act was subsequently amended to broaden 
the eligibility conditions and to increase many of 
the specific allowances. 

Since the classes.of dependents entitled to pay- 
ment of family allowance, the amounts involved 
and the conditions governing payments are gen- 
erally well known throughout the service no at- 


‘tempt is made herein to cover those points. The 


purpose of this article is to touch upon the status 
of the present law on this subject and the prospects 
for continuing payments of family allowance bene- 
fits. For the sake of this discussion the 1942 act, 
as amended, will hereinafter be referred to as the 
“Family Allowance Law.” 

The Bureau of Nava! Personnel and the Bureau 
of Supplies and Accounts, by delegation from the 
Secretary of the Navy, are responsible for the ad- 
ministration of the Family Allowance Law, the 
former being charged with the cognizance of all 
matters relating to entitlement, and the latter, 
with all matters relating to payment. 

As the Family Allowance Law now stands, fam- 
ily allowance benefits payable to the dependents 
of enlisted personnel in the Armed Services ter- 
minate 6 months after the legal termination of 
any war declared by Congress or at the termina- 
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tion of enlistments or reenlistments which occurred 
prior to 1 July 1946. Since the present war has 
not been legally terminated, it follows that the 
dependents of any enlisted man in active service 
prior to 1 July 1946, if otherwise eligible therefor, 
will continue to be entitled to payment of family 
allowance benefits until 6 months after the termi- 
nation of the present war or, in the case of any 
enlistment or reenlistment entered into prior to 
1 July 1946, to the date of expiration thereof cov- 
ering any period after the 6-month period follow- 
ing the termination of the war. 

It will be seen from the foregoing that the 
benefits presently provided by the Family Allow- 
ance Law expire by operation of law 6 months 
after the termination of the present war or, in the 


TRANSFERS 


Capt. Atexanper 8S. McDui—from ComDesRon- 
14 to JAG. 

Capt. Huen J. Martin—from JAG to USS Qak- 
land (CL-95) 

Lt. Comdr. AntHony J. DeVico—NPF, Shang- 
hai to JAG about 1 June. 

Lt. Comdr. Murray B. Frazee—from JAG to 
Staff, ComSubsPac. 

Lt. Comdr. Wm. H. Huperns—from Com15 to 
JAG. 

Lt. Comdr. Hersert F. Lowe, USNR—to JAG 
for 2 weeks annual training duty. 

Lt. Comdr. Epwarp G. Macennis—from SupIns- 
NavMat, N. Y., to BuAerGenRep, East District. 

Lt. Comdr. Herserr E. Ost—from LO, 13ND to 
LO, 3ND. 

Lt. Comdr. Grorck H. Scannett, USNR—from 
inactive duty to JAG. 

Lt. Comdr. Letanp P. Sratnknecnt—from Bu- 
AerGenRep East District to NOB, Subic Bay, 
. Rocer L. Burum—from Com12 to ComMa- 
rianas. 

Lt. Mrrcnett K. Disney—from inaetive duty to 
JAG. 

Lt. Epwin D. Frerrerri—from American Samoa 
to Com9 when directed in June. 

Lt. Donato L. Garver—from JAG to SchNav- 
Justice. 

Lt. Mort A. Larkin—from PhibBase, Coronado, 
Calif. to PhibTraComPac. 

Lt. Howarp N. Moore—from JAG to NAS, Jack- 
sonville. 


case of any enlisted man who enlisted or reen- 
listed prior to 1 July 1946, at the date of expira- 
tion of such enlistment or reenlistment should it 
extend beyond the date of termination of the pres- 
ent war. ‘ 

In connection with the foregoing, attention is 
invited to the fact that the amounts of the initial 
and regular monthly family allowance payments 
now authorized to be paid to the dependent or 
dependents of enlisted men under the Family Al- 
lowance Law are set forth in detail in Section V 
of the “Dependent Benefits Manual for Benefits 
and Insurance Officers,” issued by the Dependents 
Welfare Division, Bureau of Naval Personnel, 
Washington 25, D. C., copies of which are avail- 
able at all naval stations. 


READERS’ CORNER 


A few months ago the JAG JOURNAL had a 
lot of friends who protested their loyalty to the 
publication and induced us to remove the apos- 
trophe to show that we had more than one reader. 
We sincerely hope that those friends are still our 
readers because they now have plenty of company. 
The Commander in Chief, Atlantic Fleet, in a 
letter to the Judge Advocate General, commented 
favorably upon articles which are instructive to 
officers not trained in law. Commanders of other 
fleet units have forwarded similar comments on 
the value and usefulness of the JAG JOURNAL, 
and some have indicated that certain portions of 
the publication have been designated as required 
reading for all officers prior to assuming legal 
duties of any sort. 

It is very encouraging to have the enthusiastic 
response that-has greeted our efforts, and we hope 
to continue the process until that millenium when 
naval officers will read Courts and Boards by 
choice, instead of Esquire. 

At the suggestion of Admiral W. H. P. Blandy, 
Commander in Chief, Atlantic Fleet and Atlantic 
Reserve Fleet, we have had reprinted a four-page 
pamphlet containing “Ethics of Defense” from the 
January issue of the JAG JOURNAL, and “Ethics 
of Prosecution” from the February issue. Ad- 
miral Blandy has indicated his intention of dis- 
tributing a number of these reprints throughout 
the Atlantic Fleet. Other commands which be- 
lieve these reprints would be useful may have them 
by addressing a request to the Judge Advocate 
General. 
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DIRECTORY 


This Directory of officers performing legal duties in the naval establishment has been corrected to 
15 May 1948 and includes transfers proposed and pending on that date. 


[*Indicates Reserve Officer. 


+ Indicates Wave] 





Name and. rank 


ABERCROMBIE, T. J., Lcdr. 
ALBRINE, Fred S., Cdr. 
*ALLEY, A. J., Lt. 

ALM, Carlton F., Lt. 
*APPS, W. D., Cdr. 
BACHARACH, Richard, Lt. 
BAINS, George W., Capt. 
BENNETT, Earle, Lt. 
BENNETT, Wm. J., Lcdr. 
BERGMAN, Howard J., Lcdr. 
BERRY, Benj. H., Lcdr. 
*BIVENS, W. J., Cdr. 
BLACK, Lawrence W., Lcdr. 
BLADE, Thomas E., Lt. 
BLOCHER, Chas. A., Lt. 
BODZIAK, Edmund J., Lcdr. 
BOLAND, Geo. T., Ltjg. 
BOLTON, David, Lt. 

BON, Francis J., Cdr. 
BORDEN, Paul F., Lt. 
*BOWE, O. M., Lt. 

EBOYLE, John J., Ledr. 
BRADBURY, Malcom J., Lt. 


BRANDENBURG, H. H., Ledr. 


*BROADDUS, C. T., Ledr. 
BROOKS, Tilden L., Ledr. 
BROUGH, James A., Lcdr. 
*BRYAN, J. J., Ledr. 
BUDDRESS, Elmer N., Cdr. 
BURKE, Edmund, Jr., Lcdr. 
BURUM, Roger L., Lt. 
BRANDT, Ralph K., Lcdr. 
CARLISLE, Geoffery E., Lt. 
*CARLSON, M. E., Cdr. 
CARNES, James R., Cdr. 
CASTRO, Luis V., Cdr. 
CHAPMAN, Donald D., Lt. 
CHEASTY, John C., Cdr. 
CHERRY, Parker E., Cdr. 
CLARKE, Samuel R., Lcdr. 
COFIELD, Hilbert S., Lcedr. 
COLCLOUGH, O. S., RAdm. 
COLE, Chas. T., Cdr. 
COLE, Enser W., Jr., Lt. 
COLLIER, Wm. A., Lcdr. 
COLLINS, Earl C., Lcdr. 
COLLINS, Joseph D., Cdr. 
CONWAY, Harry J., Lt. 
CORCORAN, Daniel J., Lcdr. 
COVINGTON, H. S., Capt. 


CROM, James R., Lt. 
CUMMINGS, Robert E., Lcdr. 
*CURRY, R. J., Car. 
CURTIS, Eugene N., Lt. 
DABBIERI, Peter V., Cdr. 
DAVIES, John T., Lt. 
DAVIS, Jack C., Ledr. 
DAVIS, Will J., Jr., Cdr. 
DELPINO, J. C., Capt. (Ret.) 
DeVICO, Anthony J., Lcdr. 
DICKEY, Donald H., Lcdr. 
DiPIRRO, Charles, Lcdr. 
DISNEY, M. K., Lt. 
DIVINE, Forrest M., Lt. 
DOPLER, Thomas D., Lcdr. 
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Duty station 
LO, 6ND 
SchNavJustice 
LO. 11ND 
ATB, Pensacola 
LO, 12ND 
JAG OFF 


GenLineSch, Newport 
ComServPac 

LO, 11ND 

NavPtFac, Shanghai 
LO, 4ND 

LO, 5ND 

War Crimes ComMarianas 
CinCPac 

ComServLant 

JAG OFF 

JAG OFF 

ComAirLant 

CincPac 

BuDocks 

DLO, 17ND 

CNAAdTra, Jacksonville 
NAS, San Diego 

DLO, 13ND 

PacResFit Staff 
ComAirPac 

LO, 11ND 

LO, 11ND 

War Crimes, ComMarianas 
JAG OFF 

JAG OFF 


JAG (Tokyo) War Crimes 

JAG OFF 

ComServLant 

NOB, Argentia 

JAG OFF 

LO, IND 

JAG OFF 

Navy Liaison Off. House Armed 
Services Com. 

NTC, San Diego 

SchNavJustice 

LO, 12ND 

LO, 12ND 

JAG OFF 

ComFaAir, W. Coast 

CNO OP-35 

BuPers Cong. Liaison 

JAG OFF 

JAG OFF 

Naval Gov’t, Guam 

JAG OFF 

JAG OFF 

ComNav F. E. 

BuDocks 


Reported 


5/47 
11/46 
2/47 
2/46 
1/46 
8/47 
9/46 
6/48 





Name and rank 
DOWNS, Fordyce R., Jr., Lt. 
DRISCOLL, Francis X., Ledr. 
DROZ, John F., Ledr. 
DUCHIN, Morris G., Lcdr. 
EAGLETON, W. L. Cdr. 
EDDINS, Joseph A., Lt. 
EGELAND, Andrew M., Lt. 
EGGEN, Arnold W., Lt. 
ELLIS, Jack K., Ltig. 
EVANS, Lewis N., Cdr. 
FERGUSON, Emmet, Lt. 
FERRETTI, Edwin D., Lt. 
FISHER, Guin M., Cdr. 
FITZGERALD, W. J., Lcdr. 
FLYNN, Daniel, Lt. 
FORSHEE, Francis L., Lt. 
FOSTER, Randall D., Lcdr. 
FRENCH, Dana P., Lt. 
FREY, Fred H., Lcdr. 
*FURBER, E. P., Cdr. 
GALLUP, Herbert H., Ltjg. 
GARD, Louis S., Lcdr. 
+GARRISON, J. R., Lt. 
GARVER, Donald L., Lt. 
GEARHART, Chas. A., Lt. 
GEARINGER, Harold H., Ledr. 
GIBBONS, John P., Ledr. 
GLASSMAN, David E., Lt. 
GLASCOW, Raymond W.., Lcdr. 
GLEESON, John P., Lt. 
*GOLDS, H. D., Lcdr. 
GORDON, E. C., Jr., Ledr. 
GRANT, James W.., Lt. 
GREENBERG, Mack K., Ledr. 
GRIFFIN, Donald, Lcdr. 
*GRIFFIN, P. F., Cdr. 
GROOM, Ralph A., Lt. 
GULLETTE, Geo. L., Lt. 
GUTEKUNST, H. M., Cdr. 
*HALLGARTEN, K.., Ltjg. 
HARDIN, D. W., Capt. 
HARDY, Leonard R., Lcdr. 
HARE, Robert H., Ledr. 
HARRIS, Harold J., Cdr. 
HARRISON, Cecil R., Ledr. 
HART, H. M., Cdr. 
*HAWKINS, H. F., Lt. 
*HAYES, E. B., Cdr. 
*HAZEL, Marion, Lcdr. 
HEARN, Wilfred A., Cdr. 
*HENDRY., J. W., Cdr. 
HOGAN, Richard J., Lcdr. 
HOOT, Willard D., Ltjg. 
*HOLLAND, G. E., Ledr. 
HORNE. Edward V. P., Lt. 
HOUSER, H. A., Capt. 


HOWARD, Herbert B., Lcdr. 
HUDGINS, Wm. H., Lcdr. 
HUGHES, James L., Lt. 
HUMPHREYS, T. H., Lcdr. 
HUNSICKER, Chas., Cdr. 
HUNT, Richard C., Lt. 


HUTCHINS, R. B., Ledr. 
HUTCHINSON, Harold, Lt. 
*ILIFF, E. C., Ledr. 
JACKSON, Wyman N., Lt. 
JACOBS, Benj. P., Lt. 
JOHNS, L. J., Capt. 
JOHNSON, E. A., Cdr. 
JOHNSON, L. H. C., Capt. (Ret.) 
*JOHNSON, S. C., Ledr. 
JOHNSTON, Alvin C., Ledr. 
KATZ, Saul, Lt. 

KAUL. F. H., Ledr. 
KEATTS, John C., Lt. 
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Duty station 
NAResTraCom, Glenview, Il. 
JAG OFF 

NTC., Great Lakes 

JAG OFF 

JAG OFF 


BuAer 

NavBase, Bremerton, Wash. 
LO, PRNC 

LO, 11ND 

NATTC, Memphis 

LO, 93ND 

BuDocks 

NavBase, New York 
LO, 11ND . 
BAGR, West Coas 

JAG OFF 

LO, 14ND 

LO, 3ND 

Trust Terr, Pac. Island, Guam 
JAG OFF 

LO, TND 

JAG OFF 
SchNavJustice 

LO, 12ND 

JAG OFF 

LO, ND 

Yokosuka, Japan 

NAS, Quonset Point 
LO, 5ND 

LO, PRNC 
AreaLegOffComMarianas 
JAG OFF 

JAG OFF 

NOB Bermuda 

EXOS 

NTC, Great Lakes 
JAG OFF 

BuPers 

JAG OFF 

DLO, PRNC 

SubBase, New London 
BuMed 
BuPersFamilyAllow. Unit, Cleveland 
JAG OFF 

JAG OFF, War Crimes 
LO, 12ND 

JAG OFF 

NAS, Norfolk 

JAG OFF 


CNAAdTra, Jacksonville 

AsstAttyGen, Samoa 

Navy Liaison Officer, Senate Armed. 
Services Comm. 

NPF, Tsingtao 

JAG OFF 

NAS, Coco Solo 

JAG OFF 

JAG OFF 

Navy Liaison Off. House Armed 
Services Comm. 

ComNavWesPac 

JAG OFF 

SchNavJustice 

SchNavJustice 

ComDesLant 

DLO, 12ND 

JAG OFF 

JAG OFF 

LO, 11ND 

LO, 11ND 

LO, 1ND 





Name and rank 
KSZEHN, Robert H., Lcdr. 
KELLY, Charles B., Lcdr. 
KENNER, Jack L., Ledr. 
KENNY, Edw. T., Ledr. 
*KERRICK, E. E.; Lt. 
KEYS, James E., Lt. 
KIRACOFE, Warren C., Lt. 
KLEIN, Irving N., Cdr. 
*KROETZ, R. H., Ledr. 
*KROGUE, E. L., Lt. 
KROUSE, Gale E., Lt. 
KURTZ, Geo. P., Lcedr. 
KENNY, James P., Lt. 
*LALLY, W. F., Car. 
LANCASTER, N. G., Ledr. 
LANIER, Berwick B., Capt. 
LARKIN, Mur! A., Lt. 
LARKIN, Thomas B.. Jr., Lt. 
*LEE, B. W., Ledr. 
LEE, Robert E., Lt. 
LEGER, Geo. J., Lt. 
LEONARD, Wm. A., Lcdr. 
LIBBY, Rawdon, Cdr. 
LOWE, Frank W., Lcdr. 
LUNDIN, C. E., Lt. 
LYNGBY, Alfred R., Lcdr. 
McCOMB, Norris L., Lt. 
McDEVITT, J. B., Ledr. 
McDILL, A. S., Capt. 
McDONALD, Edw. L., Ledr. 
McENTIRE, Paul W., Lt. 
McKEE, Craig, Lcdr. 
McKINNEY, E. B., Capt. 
McKINNEY, Harold W., Lt. 
McKINNEY, J. R., Capt. 
McLEOD, Daniel D., Lt. 
MADRIGAN, Fred J., Lt. 
MAGENNIS, Edward G., Lcdr. 
MALONEY, John M., Lcdr. 
MANSER, Burton R., Lcdr. 
MARKEY, Francis X., Lt. 
MARKHAM, Richard A., Lt. 
MARTIN, G. W., Lcdr. 
MARTIN, James N., Ltjg.: 
MATNEY, Wm. B., Lcdr. 
MAZALEWSEI, R. A., Lt. 
MEADS, L. J., Ledr. 


MILLER, H. B.. Jr. Ledr. 
MILLER, M. A., Ledr. 
MILOTA, R. F.. Ledr. 
MOLONEY, R. T., Lcdr. 
MONTGOMERY, J. A., Jr., Lt. 
MOORE, H. N., Lt. 
*MOORHEAD, E. G., Cdr. 
MORONEY, J. D., Ledr. 
MORTON, M. P., Lcdr. 
MOTT, W. C., Cdr. 
MUNSTER, J. H., Cdr. 
MURPHY, J. D. RAdm. 


NICHOLS. E. ‘H. Ledr. 
NUNN, I. H. Capt. 
NUTTMANN, R. F.. Lt. 
O’BANNON, A. L., Ledr. 
OGDEN. H. L., Cdr. 
O’MALLEY, G. F., Ledr. 
OST, H. E., Ledr. 


OWEN, John, Cdr. 
OWEN, Paul M., Lcdr. 
PAGE, J. C., Ledr. 
PATRICK, H. A., Lt. 


Duty station 
TexasGrp, LantResFit 
LO, TND 


BuPers 

JAG OFF 

War Crimes, ComMarianas 
ComServRon-1 


CNO OP-415 
JAG OFF 
ComMarianas 


ComPhibTraComPac 

LO, 12ND 

War Crimes, ComMarianas 
CNATra, Pensacola 

LO, IND 

ComDesLant 

Fob pry a ecm 
CNO OP-4 

LO, 12ND 

JAG OFF 

JAG OFF 

LO, 8ND 

JAG OFF 

Non-PortFac, Shanghai 
JAG OFF 

JAG OFF 

BuPers 

Naval Gov’t, Guam 

LO, Terminal Is. 

LO, 13ND 


LO, 5ND 

BAGR, East Dist 
NavBase, Newport 
NAS, Patuxent River 
LO, 3ND 

ComFitAir, Quonset Pt. 
JAG OFF 

JAG OFF 

JAG OFF 

BAGR, Cent. Dist. 
ComNavGermany 

RS, Brooklyn 

BuPers 

JAG OFF 
ComPhibLant. 

LO, 12ND 
GenLineSch, Monterey 
NavBase, Norfolk 

NAS, Jacksonville 

LO, 8ND 

Tutuila, Samoa 
NATTC, Memphis 
JAG OFF 

LO, 15ND 

Dir. War Crimes DivPacFit. 
FlaGrpLantResFit 
CNO Island Gov. 
CNAAdTra., Jacksonville 
NAS, Pensacola 

JAG OFF 

JAG OFF 

LO, 12ND 

JAG 

War Crimes, ComMarianas 
11ND 


Special Asst to the Attorney General, 
3ND 


MAMC, Philadelphia 
EXOS 
ComServLant 
ComFair, Wing 4 





Name and rank 


PATTERSON, R. E., Ltjg. 
PERRY, R. E., Cdr. 
POTTER, J. A., Ledr. 
POWERS, R. D., Jr., Cdr. 
RADER, J. K., Cdr. 
RATHBUN, R. H, Lt. 
RAUBER, L. J., Cdr. 
REGAN, J. A., Ledr. 
REESE, Ira F., Lt. Cdr. 
REYNOLDS, G. V., Lcdr. 
RICE, Chas. E., Lt. 
RICH, C. A., Ledr. 
ROBERTS, J. A., Capt. 
ROBERTS, J. C., Jr., Lt. 
ROBERTS, N. K., Cdr. 
*ROBINSON, J. J., Capt. 
ROBINSON, M. W., Lcdr. 
RODDY, W. T., Lcdr. 
ROGERS, L. E., Cdr. 
ROOT, T. B., Lt. 
ROWE, L. L., Capt. 
RUSSELL, G. L. RAdm. 
RYAN, R. E., Cdr. 
*RYAN, T. F., Cdr. 
+SALIPANTE, D.. Lt. 
SCANNELL, G. H., Lcdr. 
SCHLEGEL, R. F., Lcdr. 
SCHMIDT, H. T., Lcdr. 
*SCHOOLFIELD, S., Lcdr. 
SCHWAB, H. S., Cdr. 
SCRIVNER. J. E.. Ledr. 
SIEFERT, J. R., Lt. 
SELMAN, R. J., Lcdr. 
SEYDEL. M. M., Lt. 
SHARRATT  G. S. H.. Lt. 
SHEELEY, Wm. R., Cdr. 
SHIELDS. J. W., Lcdr. 
SHRYOCK, R. deS., Ledr. 
SMITH, C. C., Ledr. 
SMITH, E. C., Lcdr. 
SMITH, T. P., Lt. 
STALEY, H. E., Ledr. 
STALLKNECHT, L. P., Ledr. 
STARING, M. H.. Ledr. 
STEARNS. Geo. F.. Cdr. 
SULLIVAN, G. A.. Capt. 
SULLIVAN, Geo. D., Cdr. 
SWEENEY, W. J.. Lt. 
STRAITS, L. A., Cdr. 
TAYLOR. Edward J., Lcdr. 
THOMPSON, J. B., Jr., Ltig. 
*THORNTON, T. A., Capt. 
THORNTON, Wm. H., Jr., Lt. 
THORPE. M. W.. Lt. 
TIEMROTH, H. H., Capt. 
TIMBLIN, Charles, Lt. 
*TYNE. Geo. H., Cdr. 
UNDERWOOD. M. J.. Ltig. 
VAN OHLEN. John. Lcdr. 
VAN WOLKFNTON, R. V., Ledr 
VERBRYCKE R. J., Cdr. 
WALKFR. Philip A.. Cdr. 
*WALKUP. H. A. Lcdr. 
WARD. Chester C., Capt. 
WARNS, James T., Lt. 
WEBB, Thomas R., Lt. 
WHEAT, D. M., Ledr. 
*WHITFORD, M. L., Capt. 
WHITING, C. J., Capt. 
WHITEMAN, Armand D., Lcdr. 
WHYTE. John E., Lt. 
WILLIAMS, B. J., Lt. 
WIVIOTT, M. C., Lt. Cdr. 
WOOD, S. B. D., Capt. 
WOODS, E. E., Capt. 
YOUNGBLOOD, C. T., Cdr. 
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Duty station Reported 
LO, 9ND 11/46 
DLO, 1ND : 

LO, IND 

CincLant Staff 

JAG OFF 

JtChStaff 

NavGovt, Guam 

War Crimes, ComMarianas 
BuPers 

Munition Bd. 

«LO, 8ND 

CamServRon3 

AreaLegOff, ComMar. 

JAG OFF 

DLO, 3ND 

JAG(TAD, Tokyo) War Crimes 
Sp. Asst. Sec. for Renegotiation 
ComDesPac 

ComNavPhil 

LO. 9ND 

JAG OFF 

Asst JAG 

CinCNelm 

JAG OFF 

JAG OFF 

JAG OFF 

LO, 11ND 

NAS, Alameda 

JAG OFF 

JAG OFF 


SchNavJustice 
ComDesLant 
JAG OFF 
SchNavJustice 
JAG OFF 
ComServLant 
BuPers 

NOB, Subic Bay 
JAG OFF 
DLO, 7ND 
DLO, 6ND 


ComPhibPac 

RS, Pearl Harbor 
Guantanamo Bay 
JAG OFF 

PWO, Honolulu 
BuPers 

JAG OFF 
CNATra, Pensacola 
LO, 3ND 

JAG OFF 

Staff, LantResFit 
DLO, 11ND 

LO, 4ND 

NOB, Trinidad 
AreaLegOff, ComMar. 
NOTC, Inyokern 
JAG OFF 

JAG OFF 

SecNav 














AGREEMENTS AND CONSPIRACIES 


By LCDR. Gerald V. Reynolds, USN 


T HROUGHOUT history mankind has appreci- 

ated the advantages inherent in concerted ac- 
tion by many toward a common purpose, as op- 
posed to separate and uncoordinated activities of 
several working individually toward the same 
goal. Through the centuries men have confed- 
erated—for purposes either lawful and laudable, 
or illegal and reprehensible. 

An agreement to do by concerted action some- 
thing which is unlawful constitutes a conspiracy. 
At common law the essence of criminal conspiracy 
is the unlawful combination, and the offense is 
completed when the combination is formed. Thus, 
unless a statute so requires, no overt act need be 
done in furtherance of the conspiracy nor need 
the object of the conspiracy be accomplished to 
make the criminal act complete. 

Naval courts martial are called upon to adjudge 
the guilt or innocence of personnel charged un- 
der either of two statutory enactments defining 
distinct types of conspiracies. The crime made 
punishable by Article 14, Articles for the Govern- 
ment of the Navy and defined by section 82 Navai 
Courts and Boards, 1937, is limited as to the nature 
of the offense which may be the object of a con- 
spiracy thereunder. - All conspiracies by naval per- 
sonnel to commit other offenses against the United 
States are punishable by a court martial under the 
29d A. G. N. and 18 U.S. Code 88. 

Article 14 provides that a fine and imprison- 
ment, or such other punishment as a court martial 
may direct, shall be inflicted upon any person in 
the naval service—‘Who enters into any agree- 
ment or conspiracy to defraud the United States 
by obtaining, or aiding others to obtain, the allow- 
ance or payment of any false or fraudulent claim” ; 
Naval Courts and Boards, section 457, limits the 
punishment for this offense to confinement for 5 
years and dismissal of an officer or dishonorable 
discharge of an enlisted man. 

18 U. S. Code 88 provides: “If two or more 
persons conspire either to commit any offense 
against the United States, or to defraud the 





United States in any manner or for any purpose, 
and one or more of such parties do any act to effect 
the object of the conspiracy, each of the parties 
to such conspiracy shall be fined not more than 
$10,000, or imprisoned not more than 2 years, or 
both.” This provision of the code defines offenses 
covered by the 22d A. G. N. 

In a prosecution for a conspiracy or unlawful 
agreement under the 14th A. G. N. no overt act 
in furtherance of the unlawful purpose need be 
pleaded or proved. Commission of this crime, as 
in common-law conspiracies, is complete as soon as 
the corrupt agreement has been reached by the 
conspirators. The conspiracy must, however, re- 
late to a claim against the United States. The 
claim, moreover, must be a demand for money or 
property to which a right as asserted against the 
Government based on the Government’s own lia- 
bility to the claimant. . (Naval Courts and Boards, 
sec. 91.) 

Where the agreement is alleged to be a violation 
of 18 U. S. Code 88 an overt act in furtherance of 
the conspiracy must be set forth in the specifica- 
tion and proved beyond a reasonable doubt. 
Under this statute, though the confederacy to 
commit the crime is the gist of the criminality, the 
overt act is needed to complete it (Pettibone v. 
United States, 148 U.S. 197). Although the act is 
an essential ingredient of the crime it need not in 
itself be criminal (U.S. v. Cassidy, 67 Fed. 698). 
Typical of such acts which, when performed in 
furtherance of a conspiracy, have been held suffi- 
cient to complete that crime, are these: the open- 
ing of a door, whether by picking the lock or by 
more conventional methods, in a conspiracy to 
commit burglary ; the stationing of conspirators in 
the neighborhood of the place of business of a 
proposed kidnapping victim; telegraphic orders 
to ship illicit merchandise, where the shipment was 
the substantive offense contemplated by the con- 
spiracy: and the parking of a truck at a point 
favorable for loading stolen property where the 
theft of that property was the object of the 
conspiracy. . 
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No formal agreement between the alleged con- 
federates need be shown, for the conspiracy may 
be proved by a showing of a concert of action with 
all parties working together understandingly with 
a single design for the accomplishment of a com- 
mon purpose (American Tobacco Co. v. United 
States, 147 F. (2nd) 93, 107). That some of the 
participants in the conspiracy did not know all of 
their fellow participants or that all did not partic- 
ipate at the same time is unimportant (McGun- 
nigal v. U. 8., 151 Fed. (2d) 163). 

A corrupt motive or intent is necessary in the 
formation of a conspiracy but a person whose mo- 
tive in joining the confederation was not corrupt 
is nonetheless guilty if he remains a member after 
he has learned of the illegality of its purpose. On 
the other hand a conspirator who may have joined 
wholeheartedly in the corrupt agreement may es- 
cape punishment by a timely and complete repent- 
ance. To be effective his abandonment must be 
implemented by affirmative action on his part. 
Since, except at common law or where the statute 
does not require it (as in prosecutions under 14 
A. G. N.), an overt act is a necessary ingredient, 
a conspirator may withdraw at any time short of 
the commission of that act (United States v. Brit- 
ton, 108 U. S. 199; Hyde v. Shyne, 199 U. S. 62; 
C. M. O. 3, 1945, 100). 

The act necessary to constitute a withdrawal de- 
pends upon the nature of the crime contemplated 
and varies with the circumstances. If the object 
of the conspiracy is the doing of a single act, the 
withdrawal may be accomplished by notification to 
the associates, seasonably in advance of the time 
set for the commission of the act, that a member 
will not carry on. (Eldredge v. United States, 
62 F. (2d) 449). 

Where a conspiracy contemplates a series of 
overt acts it is a continuing conspiracy and the 
statute of limitations does not commence running 
until the last overt act is performed. If, how- 
ever, a conspirator has joined in earlier acts in 
furtherance of the joint venture and thereafter 
effectively withdraws, the limitations as to his 
prosecution starts to run at the moment of his 
withdrawal. (Eldredge v. United States, supra). 

When a conspiracy is established prima facie, 
everything which is said or done by any of the 
confederates in furtherance of the purpose is at- 
tributable to and admissible against each of them. 
Since each conspirator is in law a partner and 
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agent of every other member, the declarations of 
each of the parties are admissible as part of the 
res gestae. Such declarations, however, are not 
admissible against a particular defendant if not 
made in his presence when independent evidence 
to show the existence of the conspiracy and that 
particular defendant’s connection with it is lack- 
ing. (Braatlein v. United States, 147 F. (2d) 
888.) Likewise, the acts and statements of a 
conspirator done or made after the common de- 
sign is accomplished or abandoned are not admis- 
sible against the other conspirators (Naval Courts 
and Boards, 1937, sec. 186; C.M.O. 11, 1947, 382). 

A successful conspiracy, is, of course, one in 
which the nefarious purpose is accomplished. The 
conspiracy to commit the offense is a crime in itself, 
distinct from the substantive crime toward which 
it is directed (ZUlerbrake v. United States, 134 F. 
(2d) 683). Where the scope of the conspiracy 
envisions something other than the offense which 
results from the conspirators’ efforts, the of- 
fenders may properly be convicted by both the 
conspiracy and the crime which is the fruit of their 
plans. However, where the overt acts pleaded 
and proven to constitute the conspiracy and the 
acts which constitute the crime actually committed 
are identical, the conviction of conspiracy is im- 
proper (C. M. O.’s 1946, 216; 2, 1945, 47). 

A charge of conspiracy to commit certain crimes 
will not lie against the participants in the con- 
summated objective offense. Some crimes can 
only be committed by the concerted action of at 
least two people and are of such a nature that 
the immediate effect of their consummation reaches 
only the participants. The conspiracy to commit 
these crimes is so closely connected with the ob- 
jective offense as to be inseparable from it, e. g., 
adultery, fornication, bigamy, incest. This prin- 
ciple is confined to very narrow limits. To 
apply, it must appear that the corrupt agreement 
contemplated only the consummated crime and 
that they are so closely connected that they in 
reality constitute a single act (Old Monastery 
Co. v. United States, 147 F. (2d) 905). 

Conspiracy is a communal or group offense and 
two or more people must participate to produce 
the corrupt agreement essential to create the crime. 
The conviction of a signle defendant, where those 
with whom he is alleged to have conspired are 
acquitted, cannot stand (United States v. Fox, 130 
F. (2d) 56; C.M. O. 2, 1947, 27). 














A conspirator may, however, be convicted alone 
although his co-conspirators may not have been 
apprehended or prosecuted or where the latter may 
have died (Feder v. United States, 257 F. 694). 

Upon the same principle, one of two conspira- 
tors may be convicted although his co-conspirator 
has secured immunity from prosecution by becom- 
ing a witness for the prosecution. Likewise, one 
of two persons charged with conspiring with other 
unknown persons may be convicted notwithstand- 
ing the acquittal of the other (Rosenthal v. United 
States, 45 F. (2d) 1000). 


AST month, under the same title, we offered 
to nonlawyers in the Navy a few suggestions 
which will assist in gaining a basic knowledge of 
Navy law and the means which we use to promote 
naval justice. Previous articles, dealing with 
ethical prosecution and defense, have asserted the 
Navy’s determination that courts martial be models 
of fairness. The response from readers shows 
clearly that such articles, written in the language 
of the layman, have stimulated the interest of 
officers throughout the service. 
It is a matter of duty for each officer to have 
a working knowledge of law, as it applies to the 
Navy, and we plan to help by continuing these dis- 
cussions. We cannot offer a complete course in 
law because the written word allows each reader to 
interpret it as he will. Schools of law provide 
oral discussion, through which uniformity of legal 
thinking and interpretation is achieved. The best 
we can accomplish here is to convince you that the 
study of law can be interesting, and to furnish you 
with a guide for self-study. Even a little study 
will help the nonlawyers to recognize common 
errors and to guard against them. When you 
perceive the real value of brief study, you will need 
no encouragement to continue—it’s habit-forming. 
The hardest part of your duty as member will 
be fact finding, and in this respect you will share 
the woes of civilian judges. Lying is probably 
the oldest hobby in the world, and many people, 
even in the Navy, indulge their hobby under oath. 
You will find witnesses who lie, witnesses who see 
but do not observe, witnesses who observe half and 
guess at the remainder of an act, witnesses who are 


DUTY AS MEMBER 


Since confederation for crime can cover prac- 
tically the whole field of criminality and since 
the imaginative results of the several minds work- 
ing in concert may be so complex, it is not possible 
to review or to preconceive the results of such 
projects. Thus, the foregoing can be no more 
than a primer of the broad subject. It should 
serve to remind the naval pleader and prosecutor 
that although the rules of evidence may well aid 
him in his case against a conspirator, there are 
many pitfalls between the pleading and the proof 
of any conspiracy. 


honestly mistaken and witnesses who testify out of 


‘overactive imaginations. Sorting out fact from 


fiction, fancy and honest error is the duty of the 
court, for its finding of guilt or innocence depends 
completely on its finding of facts. 

One of the outstanding jurists of the Federal 
bench, Judge Frank, of the Circuit Court of Ap- 
peals for the Second District of New York, made 
some very pertinent comments in an opinion 
written in the case of Jn re Fried, 161, F. 2d 453. 
These remarks are quoted herewith in full because 
they tell in language which is beautifully clear 
and precise the burden which rests upon trial 
courts and the difficulty which the appellate courts 
(the “reviewing authorities” of civilian practice) 
experience when errors in fact finding are 
committed. 

(It is valuable at this time to furnish two defi- 
nitions in order that Judge Frank’s remarks may 
be read with full profit. Substantive law is that 
portion of the body of the law which contains the 
rights and duties and the regulations of the Gov- 
ernment, as opposed to that part which contains 
the rules and remedies by which the substantive 
law is administered. Procedural law is the rules 
of pleading and practice by which rights are en- 
forced, generally not considered to include the 
rules of evidence.) 

“Hall remarks, ‘There is wisdom in the obser- 
vation that the substantive criminal law should 
be designed for criminals, the procedural for 
honest people.’ : 

“That observation suggests that the problem be- 
fore us here cannot be explored adequately with- 
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out some consideration of a deeper problem which 
is obscured (1) by the distinction between ‘sub- 
stantive law’ and ‘procedure,’ and (2) by the rel- 
ative neglect, on the part of most of those inter- 
ested in ‘procedure’ of its most important com- 
ponent, i. e., judicial fact finding. The ‘substan- 
tive’ legal rules, civil or criminal, embody social 
policies (‘social value judgments’). To enforce, 
and thus give effect to such policies is considered 
one of the principal duties of the courts. They 
discharge that duty, however, not at wholesale 
but at retail, by applying those rules in specific 
law suits to the particular facts of those respective 
suits as ‘found’ by the courts. As a ‘substantive’ 
rule merely declares that specified legal conse- 
quences will be attached to a specified state of 
facts, the rule should be operative only in partic- 
ular instances where those facts actually occurred. 
Accordingly, the social policy embodied in any 
such rule is not actually enforced when, in decid- 
ing a case, a court, through misapprehension of 
what actually occurred, applies that rule to facts 
which in truth never existed. The whole job then 
miscarries: Mistakenly to apply a rule to non- 
existent facts—to facts mistakenly ‘found’—is no 
less unjust, no less a defective operation of judi- 
cial administration than to apply an erroneous 
‘substantive’ legal rule to the actual facts. Either 
way, the policy expressed in the correct rule is 
frustrated. An error in ‘finding’ the facts thus 
yields what might be called ‘injustice according 
to law’. 

“The facts involved in any case are past facts. 
They do not walk into the courtroom. Judicial 
fact finding, a human process by which a man or 
some men attempt to reconstruct a segment of an 
‘objective’ past, is necessarily fallible. For it is 
a job of history writing, and, like all history writ- 
ing, inescapably involves ‘subjective’ factors and 
encounters other obstacles sometimes insurmount- 
able. But courts cannot shirk that job. And ac- 
knowledgment that the process can never reach 
perfection does not excuse us from rendering it 
free of all practically avoidable defects. Unfor- 
tunately, the major efforts of those who have tried 
to improve our legal system have been devoted 
either to improvements in other phases of ‘pro- 
cedure’ or in the ‘substantive’ legal rules. Those 
improvements will be needlessly nullified just to 
the extent that the fact-finding process remains in- 
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sufficiently scrutinized and, consequently, need- 
lessly defective. Fact finding is today the soft 
spot, in the administration ‘of justice. In consid- 
erable measure that is true because the reformers 
have largely disregarded the actual fact-finding 
methods used by the trial courts which, as they are 
the chief fact finders, and for other reasons, con- 
stitute the most important part of our judicial 
system; even the procedural reformers have re- 
stricted their attention chiefly to those phases of 
trial court ‘procedure’ which manifest them- 
selves in upper court and occasional trial-court 
opinions. 

“Tt has been too little noticed that a ‘substantive 
legal right’—an ‘interest’ said to be ‘legally -pro- 
tected’ by a ‘substantive’ legal rule—has no prac- 
tical value when a court by mistakenly misfinding 
the facts—because of missing witnesses or docu- 
ments, or because it believes the testimony of wit- 
nesses who in truth are inaccurate, etc.—decides 
that the claimant has no such ‘right’ or ‘interest’. 

“To ensure, then, that ‘the substantive criminal 
law’ is ‘designed for criminals’, and the ‘procedural 
for honest people’, it is essential that in criminal 
prosecutions the courts untiringly seek to elimi- 
nate practically avoidable defects in fact finding, 
as well as in other aspects of ‘procedure’. In our 
democratic society, only a hardened cynic will 
assert that to convict an innocent man, through 
mistaken fact finding induced by his coerced con- 
fession, should be a matter of no great concern, 
since the conviction will help to create or preserve 
public respect for the ‘substantive’ criminal rule 
which the court applied—although erroneously— 
fully as much as if the man were guilty, provided 
only that the mistake is never publicly dis- 
a "= 

Watch your findings of facts. Remember at all 
times that while errors of law may be corrected 
by the reviewing authorities and injustices thereby 
removed, reviewing authorities rarely can correct 
mistakes of fact. Your findings of guilt or inno- 
cence are based upon your belief of certain wit- 
nesses and your disbelief of others. You have had 
an opportunity to see them, to hear them, and to 
appraise them as people of truth and honor. Re- 
viewing authorities recognize fact finding as the 
prerogative of the court and do not like to second- 
guess the members. They believe what you say 
you believe. Make your findings error-free. 
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SELF-INCRIMINATION 


By Lt. D. L. Garver, USN 


(This article complements the article on “Search 
and Seizure,” which appears on the March and 
April issues of the JAG JOURNAL. It is ap- 
parent that the two subjects should be considered 
together when it is realized that the “unreasonable 
searches and seizures” condemned in the Fourth 
Amendment to the Constitution are almost always 
made for the purpose of compelling a man to gwe 
evidence against himself, which in criminal cases is 
prohibited by the Fifth Amendment.) 


NE of the fundamental rights guaranteed by 

the Constitution is contained in the few words 
which provide that “no person * * * shall be 
compelled in any criminal case to be a witness 
against himself.” The provision means, in essence, 
that a witness has the privilege, or election, of 
refusing to answer any question where his answer 
will expose him to a criminal charge, or will sub- 
ject him to a penalty for forfeiture, or will furnish 
an essential link in the chain of evidence establish- 
ing his guilt. 

The Federal Constitutional provision governs 
Federal courts and therefore Navy courts. It 
does not prohibit the States from requiring a wit- 
ness to give evidence against himself, but by their 
own constitutions every State has adopted the 
principle, except the States of New Jersey and 
Towa, and in those States, it has been held to be 
part of the existing law. It is not merely a formal 
technical rule which may be enforced or dispensed 
with at the discretion of the courts. It is a man- 
datory, constitutional provision—securing to every 
defendant a valuable and substantial right. It 
was not a new concept of law, having long been a 
part of the common law of England. At common 
law an accused was not competent to testify in his 
own behalf. Today, almost universally by statute, 
a person who is on trial may testify in his 
own behalf if he wishes to do so and still retain 
the protection against being compelled to testify 
against himself. In the Federal courts the com- 
petency of an accused to testify in his own behalf 





became regulated by the act of March 16, 1878 
(28 U.S. C. 632). 

It is important for the reader to understand 
that there is a distinction between an ordinary 
witness and a person accused of crime (defendant) 
in the application of the rule against compulsory 
self-incrimination. Both phases are discussed 
herein as nearly separate, one from the other, as 
is practicable. Care should be taken to study and 
appreciate the distinctions to avoid confusion. 

Basically, the statutes governing protection 
against self-incrimination are limitations to the 
general rule that the admissibility of evidence is 
not affected by the means employed in obtaining 
it. It will be noted that not all compulsion is for- 
bidden. What is forbidden is the compulsion of 
either a defendant or an ordinary witness by 
means of any writ, summons, subpoena, warrant or 
other “legal process” issuing from any court of 
record. Thus, a defendant who is a witness in a 
legal proceeding may not be compelled to give 
evidence against himself. Since the constitutional 
provisions protect a defendant from a disclosure 
sought by “legal process” against him as a witness, 
it follows that he is protected from authenticating 
by his oath any disclosures that are sought to be 
used against him. Included are: Protection of 
documents in response to a subpoena duces tecum ; 
acts of Congress declaring that if the defendant 
fail to produce documents the Government’s state- 
ment as to the contents shall be taken as confessed 

(or admitted); and protection from any other 
forra of legal process treating him as a witness. 

The protection does not logically apply to 
actions of the defendant under the compulsion of 
persons or officers acting without judicial sanction 
or legal process. In such cases the physical facts 
speak through the actions of the defendant, and 
not through the testimony of the defendant as a 
witness. Accordingly, if documents are obtained 

from a person’s control without the use of “legal 
process” against him as a witness, they may be 
used in evidence since the proof of their authen- 
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ticity, or other circumstances affecting them, may 
and must be made by the testimony of persons 
other than the defendant. 

From the general principle outlined above it 
results that an inspection of the bodily features of 
the accused by the court or by witnesses cannot 
violate the privilege because such inspection does 
not call upon the accused as a witness, i. e., upon 
his testimony under oath. That he may in such 
cases be required sometimes to exercise muscular 
action—as when he is required to take off his shoes 
or roll up his sleeve—is immaterial, unless all 
bodily action were synonymous with testimonial 
utterance. What is obtained from the accused 
by such action is not testimony about his body, 
but his body itself. Unless some attempt is 
made to secure a communication, written or oral, 
upon which reliance is to be placed as involving 
his consciousness of the facts, and the operations of 
his mind in expressing it, the demand made upon 
him is not a demand for testimony. 

The main object of the privilege is to force 
prosecuting officers to go out and search for and 
obtain all the available evidence of an offense, 
without relying upon the accused’s admissions. 
In the case of the person’s body, its marks and 
traits, the body itself is the main evidence; there 
is ordinarily no other or better evidence available 
for the prosecutor. Hence, the main reason for 
the privilege loses its force. 

There is a very real distinction between com- 
pulsory self-incrimination and compulsory sub- 
mission to treatment which furnishes evidence for 
the purpose of identification of an accused. 

In O’Brien v. State (1890) 125 Ind. 38, 25 N. E. 
137, 9 LEA 323, an officer testified as to marks and 
scars found upon the defendant in an examination 
of the defendant’s person. At the time of the ex- 
amination the defendant was being held in jail as 
a fugitive suspect and the examination was made 
forcibly by officers to determine whether the de- 
fendant was the person named in the affidavit. In 
rejecting the contention that the admission of the 
testimony of the officer violated the defendant’s 
constitutional privilege against self-incrimination 
the court said: “The case is much like the ex- 
amination of a person under arrest for concealed 
weapons with which he could have committed the 
crime of murder of which he is accused, or for 
stolen property, where he is accused of larceny, and 

the right to examine the accused for such purpose 
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has never been questioned. The conclusion can 
only be reached that the offered testimony was 
within the constitutional prohibition upon the 
theory that the witness was the mere mouthpiece 
* * * which would be a strained construction 
of the constitutional provision as applied to the 
offered testimony. * * * tohold that the testi- 
mony of the witness was incompetent would com- 
pel us, in every case involving the identity of a 
person accused of crime, to hold that testimony 
as to marks and scars hidden under the clothing 
which he wears is inadmissable, if the information 
of the witness was obtained without the consent of 
the accused, no difference under what circum- 
stances, or in what manner, obtained.” 

The privilege is purely personal ; a witness can- 
not decline to answer on the ground that some 
other person might be incriminated by his testi- 
mony, even though he was an agent of such per- 
son. The privilege may not be claimed if a statute 
affords complete immunity from prosecution for 
the offense to which the incriminating questions 
relate, nor if prosecution against him is barred by 
the lapse of time or by a pardon. However, a per- 
son to whom a Presidential pardon is tendered 
may refuse the pardon and thereafter continue to 
refuse to testify on the ground that the testimony 
may have an incriminating effect. 

The privilege is merely an option of refusal, 
not a prohibition of inquiry. When an ordinary 
witness is on the stand, and a fact which may in- 
criminate him, relevant to the issue, is desired to 
be proved through him, the question may be asked, 
and it is for him then to say whether he will ex- 
ercise the option given him by the law. <A per- 
son cannot object to a relevant question because 
that question tended to incriminate him. The 
right of the witness is to refuse to answer, if the 
court sustains his claim of privilege. No man 
can be the judge as to whether or not his answer 
would, in fact, tend to incriminate him. That is 
a question for the court to decide; and if it is not 
apparent that the answer to the question would 
tend to incriminate the witness, the matter 
should be sufficiently developed so that the cours 
can rule intelligently upon the question. 

Nor may an individual citizen, not a defendant, 
resolve himself into a court and himself determine 
and assert the incriminating nature of the contents 
of books and papers required to be produced. He 
must appear in person in the court out of which 

the subpoena issued, with the books and papers in 
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his possession, rendering himself amenable to the 
authority of the court, and tendering and offering 
himself and the books and papers for examination 
and inspection by the court, so that the court may 
determine for itself whether the contents of such 
books and papers are of an incriminating nature. 

The witness cannot be compelled to explain in 

detail how the answer to a question would tend 
to incriminate him in order to-enjoy the privilege 
of refusing to answer. . It is sufficient if he swears 
that he believes that his answer will have that 
effect. Whether the question calls for an answer 
which will tend to incriminate the witness is for 
the court to determine. When the danger to the 
witness is apparent, he must be allowed a large dis- 
cretion in remaining silent, and doubtful points 
should be decided in favor of his privilege. The. 
privilege should not be so restricted that it ap- 
plies only to answers which directly admit one or 
more of the elements which go to make up a crime. 
It should be applied so as to protect a witness from 
answering a question which logically and directly 
leads to an element of a crime—such as are rungs 
of the rational ladder. A witness should, for 
example, be privileged from answering whether 
he left his home with a burglar’s jimmy in his 
pocket, though that in and of itself is no part 
of the crime of burglary. 

As mentioned before, a defendant has the right 
of election: He may remain silent and rely upon 
the presumption of innocence; he may try to es- 
tablish his innocence by evidence other than his 
own testimony ; or, he may waive lis privilege and 
take the stand. If he does not avail himself of 
his right to testify no inference against him can 
be drawn from his refusal. This includes com- 
ment by counsel or by the court. No inference 
as to the defendant’s guilt may be drawn from a 
claim of privilege by another ordinary witness at 
the trial. This rule also forbids drawing an in- 
ference, during the trial, from the accused’s prior 
failure to testify at a preliminary or other prior 
examination. The rule equally forbids the draw- 
ing of inferences from the nonproduction of privi- 
leged documents; but it does not forbid the proof 
of copies by other means, when the production of 
the original is refused, nor the prosecution’s giv- 
ing of notice to produce documents, required as 
preliminary to proof by copy. 

CMO 10-1946, 343, held that it was highly im- 

proper for the judge advocate to comment on a 





failure of the accused to testify in his own behalf. 
Since no presumption of guilt of the accused 
springs from the mere preferring of charges 
against him by the convening authority, the re- 
mark that “The accused by his very silence, casts 
suspicion on the entire transaction,” was improper. 


CMO 2, 1945-48 holds that it is also improper for ! 


the court to comment on failure of accused to tes 
tify in mitigation. 

CMO 8, 1946, 307, outlines the following facts 
and applicable law. The defendants expressed a 
desire not to take the stand as witnesses. A board 
of investigation directed them to take the stand 
after informing them that their testimony would 
be of no evidentiary effect in any administrative 
proceeding that might arise out of the occurrence 
being investigated. Subsequently one of the de- 
fendants, who was not represented by counsel, 
took the stand at his own request for the purpose 
of further explaining his prior testimony. The 
action of the board in directing the defendants to 
take the stand after they had expressed a desire 
not to do so was in contravention of their rights 
under the Fifth Amendment to the Constitution 
of the United States and was a flagrant denial 
of the rights of a defendant accorded under Naval 
Courts and Boards, Section 734 (b). The board 
was evidently under the erroneous impression that 
the inadmissibility of the testimony of these de- 
fendants in subsequent proceedings was the only 
protection to which they were entitled, and that 
they could be compelled to testify under oath with- 
out regard to the privilege against self-incrimina- 
tion. The rights of the defendant in investigative 
proceedings such as this one are not so limited. If 
they were, a defendant could be interrogated at 
length in a preliminary proceeding and compelled 
to disclose matters which would point the way to 
other evidence sufficient to result in a conviction 
in a subsequent criminal action even though no 
attempt be made in the subsequent action to intro- 
duce the testimony elicited in the preliminary pro- 
ceedings (Counselman v. Hitchcock, 142 U.S. 547; 
Graham v. U. S. 99 Fed. (2) 746; U.S. v. Collins, 
25 Fed. Cases, Case No. 14837). The right of a 
defendant to refuse to take the stand is absolute 
and can be waived only by a voluntary request that 
he be allowed to testify. The circumstances under 
which the defendant requested to take the stand, 
after first being compelled to testify, did not 
amount to such a waiver. 


19 





































































AR Army officers considered “superior officers” 

within the meaning of the various charges 
incorporating this phrase? In the opinion of the 
Judge Advocate General the answer to this ques- 
tion is still “No.” The disciplinary problems 
arising out of situations wherein naval personnel 
are performing regular duties under commissioned 
and noncommissioned Army officers are still gov- 
erned by the opinions rendered in Court Martial 
Orders No. 8, 1945, page 349 and No. 11, 1945, page 
435. In those Court Martial Orders the charges 
involved were “Disrespectful in language to his 
superior officer” and “Disobeying the lawful order 
of this superior officer.” In each case it was fur- 
ther held that although an Army officer is not a 
“superior officer” within the meaning of the 
specific charges preferred, the specifications did 
support the general charge of “Conduct to the 
prejudice of good order and discipline.” 

In line with the foregoing it was further con- 
sidered by the Judge Advocate General that sug- 
gested remedial legislation is unnecessary. Clari- 
fication as to authority among the various services 
working together in specific local situations can 
be suitably taken care of in directives issued by 
the cognizant authorities. For the present, ad- 
herence to the aforementioned Court Martial 
Orders should cause no embarrassment in the en- 
forcement of discipline. 





In general court martial for the theft of United 
States property, an accused entered a plea of 
guilty to a specification, except for the theft of one 
item listed therein, and guilty to the charge. 

It was pointed out that Naval, Courts and 
Boards recognizes the following pleas: (1) pleas 
to the jurisdiction; (2) pleas in bar of trial; and 
(3 pleas to the general issue. Where the accused 
enters a plea not specifically provided for, the 
court should reject the plea and enter a plea of not 
guilty. 

Since the judge advocate offered evidence to 
prove all the material allegations in the specifi- 
cation, the court admitted the evidence over the 
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objection of the accused, and the court directed 


the judge advocate to record the finding “The © 


specification of the * * * charge proved” 
rather than “proved by plea,” the Judge Advocate 
General held that the court, in effect, considered 
the plea as “not guilty” and proceeded on that 
basis. 





An officer was convicted by a general court 
martial of countenancing a fraud in violation of 
Art. 14, A. G. N., under a specification which al- 
leged that while he was officer-in-charge of a naval 
activity, he defrauded the U. S. Government by 
failing, for the purpose of aiding A, to give com- 
plete and accurate information concerning the 
activities of A, and that A, while employed at the 
naval activity as a purchasing agent, engaged in 
business transactions with a firm of which he was 
a member and directly interested in the profits. 
The officer objected to the specification on the 
ground that there was no allegation of counte- 
nanced fraud. 

Three major points were brought out in arriv- 

ing at a decision: (1) The definition of “to coun- 
tenance” means to encourage by a favoring aspect 
and means more than to witness. (2) A defendant 
cannot be charged as a principal for aiding and 
abetting in the commission of a crime if the act of 
the principal does not constitute a crime. (3) 
Each of the following elements must be proved 
to establish a fraud: (a) that the accused made a 
material representation; (6) that it was false; 
(c) that when he made it he knew it was false, 
or made it recklessly, without any knowledge of its 
truth and as a positive assertion; (d@) that he made 
it with the intention that it should be acted upon 
by the person to whom made; (e) that this per- 
son acted in reliance upon it; and (/) that he 
thereby suffered injury. 

Since the specification failed to specify the ele- 
ments of the fraud said to have been committed 
by A, the Judge Advocate General held that the 
specification was defective and the objection of 
the accused should have been sustained. 
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